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CITY BANK OF NEW ORLEANS v. WILLIAM HOUSTON, er at. 


Supreme Court of Louisiana.—In Bankruptcy. 


(1.) A judicial sale of a bankrupt’s estate under a decree of the Bankrupt Court, 
does not divest the lien of a mortgage created prior to the assignment. 

(2.) The Bankrupt Act of 1841, confines the jurisdiction of the Court to the 
unincumbered assets belonging to the bankrupt; except in cases in which parties 
may voluntarily apply to the Court for relief, or remedies may be sought to be im- 
posed against them, which are authorized by other special provisions of the Act. 

(3.) The Bankrupt Act is not in its administration identical with the Louisiana 


insolvent system. 
(4.) A mortgage creditor is not bound to come in and prove his debt, under the 
Bankrupt Law; if he does so, he can only receive a dividend with the other 


creditors. 

(5.) Although under the 11th section of the Bankrupt Law, the assignee has 
full authority, under the Court in Bankruptcy, to redeem and discharge any 
mortgage or other pledge or deposite, or lien upon any property, real or personal, 
payable in presenti or in futuro, and to tender a due performance of the conditions 
thereof, yet such assignee’s power over the mortgage pledge or lien, extends no 
farther than to satisfy it and thereby release the property ; and this is all that can be 


done by the Court in Bankruptcy. 
(6.) Cases of Clark v. Rosender, 5 Robinson, 27 ; and Conrad, assignee v. Prieur, 


Id. 49, overruled. 


Eustis, C. J., delivered the opinion of the majority of the 
Court ; Suwext J., dissenting : 


This is an hypothecary action, in which the creditor asks 
for a decree subjecting certain property in the possession of 
the defendants to the payment of his debt. 

The defendants plead in substance, that they purchased the 
property at a judicial sale, made of a bankrupt’s estate under 
a decree of the Bankrupt Court, with a clear certificate of the 
Recorder of Mortgages that the proceedings in bankruptcy were 
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regular, and that by reason thereof, and the discharge of the bank- 
rupt, and by the decrees of the Bankrupt Court, the mortgage was 
extinguished and lawfully cancelled, and the property released 
from any charge or incumbrance resulting therefrom. That 
they were bona fide purchasers, and paid the purchase money, 
and that the City Bank was connusant of the sale and all the 
proceedings in bankruptcy, and is bound by notice and know- 
ledge of the same. 

There was judgment for the defendant, and the plaintiff has 
appealed. 

The transcripts of the different proceedings and the other 
documents, have been so methodically set forth in the printed 
statement furnished in the brief of the counsel for the plaintiff, 
that it would be useless to give any further analysis of them. 
We proceed to give our decision on the different questions of 
law which this interesting case presents. 

1. We do not consider that there is anything in the conduct 
of the officers of the Bank, as it is before us in evidence, which 
would bind the Bank by the sale of the mortgaged property. 
They acted, on their view of the law, consistently throughout; 
misled no one, deceived no one. The different opinions among 
professional men in relation to the powers of the Bankrupt 
Court, are matters of notoriety, and prevented any one from 
acting otherwise than with caution and deliberation in the 
purchase of mortgaged property at bankrupt sales. It is im- , 
possible for us to overlook a fact which thus excludes the 
plaintiff from the operation of the salatary and equitable rule 
invoked by the counsel for the defendants. 

2. The late Parish Court for the parish and city of New 
Orleans, at the instance of the assignee of the bankrupt, render- 
ed a judgment against the Recorder of Mortgages, by which 
the latter was ordered to cancel the mortgage which is the 
subject of the present suit, and grant a certificate of no 
mortgage. Onan appeal, this judgment was affirmed. The 
plaintiff was not a party to these proceedings, and is not bound 
by them, and the mortgage in question existing on the proper- 
ty at the time of the sale and afterwards,—unless released by 
the decree of the Bankrupt Court, or by the sale itself,—so far 
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as the defendants are concerned, must be considered for all 
the purposes of this inquiry, as subsisting. The power and 
jurisdiction of the Bankrupt Court in this respect must be next 
considered. 

This is a case in which the Bankrupt Court, at the instance 
of the assignee, without the consent of the mortgage creditor, 
ordered mortgaged property to be sold and the mortgage to be 
cancelled in the manner authorized by our laws, considering 
the assignee vested with the same authority as is exercised by 
syndics in the settlement and liquidation of insolvent estates 
under the cessio bonorum. 

The argument presents two antagonist systems as the true 
theory of the Bankrupt Act of 1841, and we have to decide 
between them. One gives to the Bankrupt Court an unlimited 
and absolute control over all mortgages, liens, privileges, and 
incumbrances, on all the property surrendered by the bankrupt ; 
the other confines its jurisdiction to the unincumbered assets 
belonging to the bankrupt, except in cases in which parties 
may voluntarily apply to the court for relief, or remedies may 
be sought to be imposed against them which are authorized by 
other special provisions of the Bankrupt Act. 

The different opinions entertained by enlightened and learn- 
ed men on this subject, attest its difficulty, and we are relieved 
by their researches, from the labour, and in some degree from 
the responsibility of determining the question as res nova, by 
having it in our power to adopt one of the conflicting theories 
under the conviction which the full discussion of the whole sub- 
ject has produced on our minds. 

Without drawing into question the constitutional power of 
Congress, under the authority, to establish an uniform system 
of bankruptcy throughout the United States, to vest the juris- 
diction in the Bankrupt Court, which is contended for by the 
counsel for the defendants, it is not a little singular, that for 
these absolute powers contained in such a jurisdiction, over 
the property of third persons, the exercise of which depends 
upon the will of any one who chooses to apply for the benefit of 
the Act, there is no express warrant in the Act itself, nor are 
these powers necessary to carry it into effect. 
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The object of the Bankrupt Act was the discharge of debtors 
from their debts. Our artificial state of things was supposed 
to require the great remedy of tabule nove. This was the pur- 
pose of the Act, and there was neither reason or policy in 
touching any other rights of property than those which stood 
in the way of this object. 

The proviso contained in the second section, if it mean any 
thing, must mean this. It says: “That nothing in this Act 
contained shall be construed to destroy, annul, or impair any 
lawful rights of married women or minors, or any liens, 
mortgages, or other securities on property, real or personal, 
which may be valid by the laws of the States respectively, and 
which are not inconsistent with the provisions of the second and 
fifth sections of this Act.” 

So far from the Act providing for the protection of these 
rights under its operation, they are expressly excluded from 
its benefit. All who prove their debts under the Act must show 
alike, with the exception of the United States; those subrogated 
to their rights, and certain operatives for their wages, not ex- 
ceeding twenty-five dollars. The proviso of the second section 
is scarcely more explicit and positive than that which exempts 
fiduciary debts from the operation of the bankruptcy. Mr. Jus- 
tice McLean in the case of Chapman v. Forsyth, 2 Howard, 208, 
in speaking of that class of debts, says: “ But as the discharge 
operates only on debts, contracts, etc., which are provable 
under the Act, it is said that consent cannot include fiduciary 
debts. Such debts, without the assent of the creditor, are 
clearly not within the Act. But if his debt shall be found on 
the schedule, and he not only proves it but receives his propor- 
tionate share of the dividends, he is estopped from saying that 
it was not within the law. He is a privileged creditor, and is 
not bound by the bankrupt law ; but he may waive his privilege. 
As a creditor he has the right to come into the Bankrupt 
Court and claim his dividend. He does not establish his 
claim as a fiduciary one, but as a debt ‘ provable within the 
statute.’ And having done this, he can never controvert the 
discharge.” 

If the mortgage creditor prove his debt, under the Act, he 
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can only receive a dividend with the other creditors. This of 
itself excludes the conclusion that the mortgaged property must 
be sold in the bankrupt proceedings. 

The section 11th is coincident with and justifies this con- 
struction. It provides that the assignee shall have full authori- 
ty, under the court, in bankruptcy, to redeem and discharge 
any mortgage or other pledge or deposit, or lien upon any 
property, real or personal, whether payable in presenti or at a 
future day, and to tender a due performance of the conditions 
thereof. By this means, the incumbrance being removed the 
property belongs to the creditors, and is to be divided ratably 
among them, but no power is given over the mortgage pledge 
or lien, except to satisfy it, and thereby release the property. 
This is all that can be done by the court in bankruptcy. 

If this be not the true construction of the Bankrupt Act, it 
certainly recommends itself by its extreme simplicity, by its 
accordance with the general tenor of the Act, and (its evident 
purpose and intendment) its conformity with every one of its 
provisions, and its opposition to none. It gives the debtor all 
the relief he is entitled toask ; it discharges him from his debts, 
personally, but leaves the rights of his creditors on property 
affected by his debts unimpaired. It leaves the State tribunals 
in the full exercise of their jurisdiction, except so far as that 
jurisdiction is divested by the constitutional powers of the 
Bankrupt Court, with full and complete authority to carry into 
effect a uniform system of bankruptcy, and prevents that ac- 
cumulation of power in the Bankrupt Court, which is to be ex- 
ercised without appeal, and which we cannot believe the Act 
confers. 

Some weight is attempted to be given to the contrary con- 
struction of the Act, from the mode of proceeding under our 
system of insolvency, but it has no affinity with the Bankrupt 
Act. The system of bankruptcy must be uniform throughout 
the United States. The inquiry is as to the jurisdiction con- 
ferred by the Act on the Bankrupt Court, the powers of as- 
signees and of the Bankrupt Court must be determined by its 
provisions. 

We find them adequate for their object, consistent, and 
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carrying out well recognised and constitutional powers. If 
the assignee finds that the property of the debtor is incumbered, 
he is authorized to remove the incumbrance by satisfying the 
creditor; he can sell it cum onere, or he can leave the creditor 
to exercise his right against it at his option, but we find nothing 
which authorizes the Bankrupt Court, under this Act, to annul 
any mortgage, lien, or security, reserved, as we consider un- 
der the proviso of the second section of the Act. 

It is also worthy of remark, that it is surprising that in so 
elaborately prepared a statute as the Bankrupt Act, no single 
provision is made for the mode of exercise of this jurisdiction 
over pledges, liens and mortgages, for which the necessity was 
evident. Nor can this omission be considered as an oversight, 
for the Act bears in every part the proofs of great care and 
foresight. In the eleventh section the assignee is not authori- 
zed to compound or compromise any debts or securities 
due to or belonging to the bankrupt except under the authority 
of the court afier ten days’ public notice in a newspaper. 

The rules of court for proceedings in bankruptcy prepared 
under the direction of the Supreme Court of the United States 
contained no provision on this important subject. Such being 
the view we have taken of the Act itself, it now remains to ex- 
amine the authorities cited. The principal cases on which the 
appellees have based their argument in favour of the powers of 
the bankrupt Court under which the mortgages in this case 
were released, are that of Ex parte Christy, 3 Howard’s Re- 
ports, 293, and Norton’s Assignee v. Boyd, id. 427. Those 
cases were decided in 1845, and were preceded by two cases 
decided by the late Supreme Court of this State, Clarke v. Ro- 
senda, 5 Robinson’s Reports, 27, and Conrad, Assignee v. Prieur, 
Recorder of Mortgages, id. 49, which it is material to notice. 
The cases decided in the Supreme Court of the United States 
were both from the Louisiana District, and it is apparent from 
the argument of counsel and the opinion of the court, that the 
decisions of our own court were not without influence in lead- 
ing the learned Judges of the Supreme Court of the United 
States to the conclusions to which a majority of them arrived. 

The Louisiana decisions maintain the extraordinary powers 
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asserted by the Bankrupt Court to their full extent. But they 
were made by a bare majority of the court. Judge Martin 
took no part in the causes, and on both occasions Judge Bullard 
gave a formal and emphatic dissent to the opinions of the 
court, and supported his views by a thorough and elaborate 
examination of the subject, which we consider unanswerable as 
a sound exposition of the legal intendment and construction of 
the Bankrupt Act. 

We think these decisions of the late Supreme Court of this 
State are founded on two capital errors. One is in taking it 
for granted that the Bankrupt Actis in its administration iden- 
tical with our Louisiana insolvent system, and that all the 
powers given by our laws to our courts for the liquidation of 
insolvent estates are given by the Bankrupt Act to the Bank- 
rupt Court, which is no less than assuming the very point in 
dispute. 

This assumption is founded on a supposed necessity which 
authorizes the recognition of implied powers. It is obvious 
that no such necessity exists, and a very slight examination of 
the subject will satisfy any one that the supposition is chimerical. 

Another error consists in considering the mortgage, under 
our laws, as different from mortgages as they exist in other 
parts of the Union. But under the Bankrupt Act the proceed- 
ings in that Court are according to the rules and principles 
of equity, and equity considers mortgages as our laws consider 
them, simply as the security for a debt or obligation, 3 Black- 
stone’s Com. 435. The distinction between the two is with- 
out a difference so far as relates to the action of a court of 
equity upon them. Code 3245, 3249. 

And in relation to the supposed necessity of releasing the 
mortgages in order to facilitate the liquidation of the bankrupt 
estate, we have only to refer to the operation of the Bankrupt 
Act in States other than Louisiana, in which the absolute con- 
trol of the Bankrupt Court over mortgages has never been 
asserted, nor is any such necessity supposed to exist under the 
English system of bankruptcy. The opinion of the Supreme 
Court of the United States, in Christy’s case, was delivered on 
an application for a prohibition to the District Court of Louisiana, 
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and it was held that the court had no authority to issue writs 
of prohibition except in the cases provided for by statute ; that 
is, where the District Courts were proceeding as courts of 
admiralty and maritime jurisdiction. The application being 
in a case in bankruptcy, it was disallowed. 

The doctrinal portion of this opinion supports the jurisdiction 
of the Bankrupt Court to the extent contended for by the 
counsel for the appellees, and it is affirmed in the subsequent 
case of Norton’s Assignee v. Boyd, et al. 

The Supreme Court has never decided that the jurisdiction 
of the Bankrupt Court was exclusive of the State courts. The 
point was expressly and formally reviewed in Norton’s case, 
and the general exercise of the jurisdiction of the State Courts 
on liens and mortgages, we think renders its lawfulness un- 
questionable. In order to enable the Bankrupt Court to liqui- 
date an estate according to the doctrine in Christy’s case, to 
class and settle the rank of the privileges and mortgages, to 
ascertain and give their relative position to the different liens 
existing under our laws, the jurisdiction must be exclusive, the 
power must be absolute. A conflicting authority is irrecon- 
cileable with a speedy settlement, and leads to litigation and 
delay which it is admitted on all hands the Bankrupt Act 
repudiates throughout. 

The only mode by which estates can be settled within a 
reasonable time under that Act is by leaving it to operate upon 
the unincumbered assets of the bankrupt, and permitting those 
who have rights of property to exercise them in the ordinary 
tribunals as their interest or inclination may prompt them. 
The necessity of making the jurisdiction exclusive in order to 
enable the system to work out its own ends appears to us so 
obvious, that we cannot consider that a matter of this impor- 
tance would be omitted, or even left in doubt by the distinguish- 
ed authors of this remarkable law. We cannot believe it was 
left to be implied, and that such a delegation of power, ex- 
clusive and without appeal, over the property of citizens, should 
be assumed or vested otherwise than openly, expressly, and in 
a formal manner. 

So much has been before the public on this question, that 
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anything further on our part would be merely an exhibition of 
what has been previously said, and it only remains to state our 
thorough conviction of the correctness of the views taken of it 
in the cases cited by Judge Bullard in his dissenting opinions, 
and which we adopt as an exposition of our own. 

Under the conclusions to which we have arrived, it is un- 
necessary to examine the other objections taken by the plain- 
tiff to the force and effect of the bankrupt proceedings, being 
of opinion that so far as they affect the plaintiff's mortgage, the 
court was without jurisdiction. The plaintiff is entitled to his 
judgment. It is therefore ordered and decreed that the judg- 
ment of the District Court be avoided and reversed. 


SHAW v. BARNES. 
Supreme Court of Pennsylvania, January, 1847. 


In a claim filed under the Mechanics’ Lien law, a building was described as 
situate “on the north side of Lombard street, west of Ninth street, adjoining 
Stephen Smith’s lot on the east.” The description did not contain either the size 
or number of stories of the building. The claim was filed on the 27th May, 1843, 
and was for plastering furnished for the construction of the building “ within six 
months last past.” The bill annexed to the claim filed, was, “'To plastering house, 
&c., $51,68,” without date or further specification of the materials used. Held, 
after verdict, that the description was sufficiently certain; and that the claim 
filed was a sufficient compliance with the provisions of the act. 


Error to the Court of Common Pleas for the City and County 
of Philadelphia. 


In the Court below a claim was filed by James D. Shaw, 
under the Mechanics’ Lien law, on the 27th of May, 1843, 
against Eliza Barnes, for materials alleged to have been ob- 
tained for, and delivered upon the credit of a building descri- 
bed as follows: “ All that certain building, together with the 
lot whereon the same is erected, situate in the city of Phila- 
delphia, on the north side of Lombard street, west of Ninth 
street, with piazza and bath-house attached ; adjoining Stephen 
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Smith’s lot on the east, for materials ; viz., plastering found and 
provided for the erection and construction of said building by 
him the said James D. Shaw, employed in furnishing materials 
for the said building within six months last past.” 

Annexed to the claim was the following bill : 

“ To James D. Shaw, Dr. 
“ To plastering house on north side of Lombard 
street above Ninth street, $51,68.” 

Upon this claim a scire facias was issued. After trial and 
verdict for the plaintiff, a motion in arrest of judgment was 
made, which being sustained by the Court, this writ of error 
was taken. 

The errors assigned embraced substantially the reasons in 
arrest of judgment filed below, viz. that the description filed did 
not sufficiently identify the building ; nor the claim specify the 
kind and amount of materials, nor the time when they were 
furnished, or when the work was done. 


Mr. Marxtanp, for plaintiff in error, cited Springer v. Key- 
ser, 6 Wh. 187; 12 S. & R. 301 ; Lehman v. Thomas, 5 W. & 
S. 263; Driesbach v. Keller, 2 Barr 78. 

Mr. Norais, contra. 


Burnsipe J., delivered the opinion of the Court. The regis- 
try of a mechanic’s lien required by the act of 1836, must con- 
tain a specification of “ the locality of the building and the size 
and number of stories of the same ; or such other matters of de- 
scription as shall be sufficient to identify thesame.” Thelien here 
claimed is for a specific sum against “ all that certain building 
together with the lot whereon the same is erected, situate in the 
city of Philadelphia, on the north side of Lombard street west 
of Ninth street, with piazza and bath-house attached, adjoining 
Stephen Smith’s lot on the east.” Was this building described 
with sufficient certainty as to both its locality and structure? 

The locality was very certain, “on the north side of Lom- 
bard street west of Ninth, adjoining Stephen Smith’s lot on the 
east.” Stephen Smith’s lot fixed the boundary with precision ; 
it adjoined it on the east. As to the locality, we think the act 
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was substantially complied with. Then as to the size of the 
building, the stories were not given; it is true, that is one mode 
of description mentioned in the act, but the act allows “ of 
such other matters of description as shall be sufficient to iden- 
tify the same.”’ Is not this house then described and identi- 
fied with reasonable certainty ? It is on the north side of Lom- 
bard street west of Ninth street, with piazza and bath-house, 
and adjoining Stephen Smith’s lot on the east. Convenient 
certainty is enough; “ on the south side of Walnut street be- 
tween Eleventh and Twelfth streets,” is sufficient, although 
Quince Street intervened, 13 Serg. & R. 301 ; 6 Wharton, 187 ; 
5 Rawle, 308. We are all of opinion the building is described 
with convenient certainty. But it is contended the lien is de- 
fective in describing the materials, and when furnished. The 
act of 1836, (Dunlop, 694) does provide, that “the amount 
or sum claimed to be due and the nature and kind of the work 
done ; or the kind and amount of the materials furnished, and 
the time when the materials were furnished, or the work was 
done, as the case may be, shall be filed.”—The claim is most 
inartificially drawn. A claim should state when the materials 
were furnished, 3 W. & S. 258. A lumber merchant should be 
able to give day and date for every item, and a mechanic 
to state commencement and completion of the job, 5 W. & S. 
262-3. Every one knows that plastering is almost universally 
contracted for by the square yard, generally the plasterer 
finds the materials, and that seems to be this case. 

The claim was filed on the 25th May, 1843, and was “ for 
plastering within six months last past.” When we look at 
the sum claimed to be due, and the nature and kind of the 
work done within the six months before claim filed, we think 
it a sufficient compliance with the provisions of the act. 
These claims are frequently filed by mechanics unaccustomed 
to legal forms—here there was a trial on the merits. As this 
court has settled, in Lehman v. Thomas, that the court may 
strike from the record an irregular mechanic’s claim or peti- 
tion or answer on demurrer, I will get over technical objec- 
tions rather than disturb the merits of a case. 

The judgment is reversed, and judgment on the verdict. 
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COMMONWEALTH v. ERASTUS POULSON. 
Court of Oyer and Terminer, §-c. Philadelphia, before the Court 


in Bane. 


(1.) A false allegation of property, of such nature as to be calculated to impose 
upon the party whom it is designed to defraud, is a false pretence under the 
statute, and is punishable as such, though in its character it amounts to little more 
than a naked lie. 

(2.) Where defendant falsely represented that he had a capital of two thousand 
dollars, and by that means obtained the property of the prosecutor ; held, that the 
case was within the statute. 


This was a habeas corpus heard in January term, 1847, in 
which the opinion of the court, which contains the principal 
facts involved in the testimony, was delivered by 


Parsons J. The defendant is charged with having obtained 
goods under false pretences, in violation of the 21st section of 
the act of the 12th July, 1842, entitled “An Act to abolish 
imprisonment for debt.” 

When this section of the law first came before our Court for 
construction, it was decided, “that the false pretences in the 
contemplation of the statute, are such as assert the existence of 
some fact, calculated to impose upon a man of common and 
ordinary caution, which false pretence creates the credit given 
to the accused.” Commonwealth ». Hutchinson, 2 Law Jour. 
241. This case was followed by that of the Commonwealth v. 
Hickey, 3 Law Jour. 89, where the above principle was re- 
iterated ; and in the case of the Commonwealth v. McCrossin, 
3 Law Jour. 219, in a charge to the jury, the meaning of the 
term “false pretences” was fully explained. In it, we ruled 
that it is not every false promise or statement made by a man 
with the view of fraudulently obtaining the property of another, 
which necessarily makes the act a false pretence within the 
meaning of this section of the law. This construction of our 
act of Assembly was made in accordance with the decisions 
of the English courts on statutes similar to our own. The 
understanding of the term “ false pretence,” seemed to have 
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acquired a technical meaning by repeated adjudications not 
only as to the common Jaw definition, but the use of the words 
when introduced into acts of parliament,—and the common 
opinion was this, that the fraud, to constitute an indictable 
offence, must be such an artful device, as will impose upon a 
man of ordinary caution. 3 Term Rep. 98. 

This would seers to be the ground adopted by the English 
judges, for in various other cases it was expressly ruled that a 
mere naked lie would not make the party uttering it liable to an 
indictment. And such seems to have been the case of Rex v. 
Reed, 7 C. & P.848, where a motion was made in arrest of judg- 
ment on the ground that all the false pretences mentioned in 
the indictment were no more than mere false affirmations, and 
the Court held the conviction wrong. So likewise, in the case 
of Regina v. Tully, 9 C. & P. 227, where the indictment 
charged that he the said Tully did falsely pretend to one J. L. 
that he, Tully, was sent by W. P. for an order to go to Bracey’s 
a shoe factor, for a pair of shoes, by means of which false pre- 
tence he, the said Tully, did unlawfully obtain from Bracey a 
pair of shoes, with intent to cheat and defraud the said J. L. 
of the price and value of the shoes, &c. It was ruled by 
Gurney B. that the indictment did not charge an offence 
against the statutes of 7 & 8 Geo. 4, c. 29, s. 55. 

In the case of Regina ». Henderson, 1 Carr & Mars. 328, 
decided in 1841, there are some remarks made which would 
give a more extended construction to the law, yet none of the 
previous decisions are overruled. In the case of The Queen 
v. Wickham, 10 Adol. & Ellis, 34, determined in 1839, the 
question as to what false pretence was an offence within the 
statute, was much discussed by counsel, and a number of re- 
marks made by the judges during the argument, which would 
seem to indicate that a different view was then taken of the 
law from what was ruled in some of the previous cases; yet 
Lord Denman in his opinion remarks, ** We do not mean to 
throw any doubt on the late decisions, and there is much of 
the argument for the defendant below in which we do not con- 
cur.” The case was determined upon the insufficiency of an 
averment in the indictment. 
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I have not been able to find any case decided in England 
which established any different rule of construction of the 
statutes of 7 & 8 Geo. 4, than what is indicated in the cases 
referred to until the case of Regina v. Hamilton, decided on 
the 6th of June last by the Court of Queen’s Bench, and re- 
ported in the London Jurist of December last; where this 
Court have reversed the construction beyong any previous re- 
ported case, and also disavow the decision, in the case of Rex. 
v. Reed, as settling the law. 

The case of Regina v. Hamilton was this. The defendant, 
intending to cheat and defraud one James Wood, falsely pre- 
tended that he the said Hamilton then was a captain in Her 
Majesty’s 5th regiment of Dragoon Guards ; by means of which 
false pretence he obtained an order for the payment of 500/. 
withantent to cheat and defraud said Wood out of said sum. 
On the trial the prisoner was convicted. After that, he brought 
his writ of error, and one of the errors assigned was, that the 
pretence set forth in the indictment was not a pretence sufli- 
cient in law to support the charge. But on full argument the 
judgment was affirmed. Lord Denman observes: “ Here the 
means employed by the defendant are, the statement that he 
was a captain in Her Majesty’s Dragoon Guards. We do not 
perhaps see how such a statement could directly be the means 
of procuring from the prosecutor an order for 500/. but we can 
conceive it might do so, and the fact is established by the ver- 
dict.” I think, therefore, that the principle to be deduced from all 
the late decisions of the courts in England and their best wri- 
ters upon the subject, is this. Any pretence sufficient to impose 
upon the individual to whom it is made, and thereby induce 
him to part with his property, is an offence within the statute ; 
if the statement was made, or pretence used, with the intent 
to cheat and defraud ; and the false pretence creates the credit 
given to the vendee; unless, perhaps, it is so absurd that it is 
manifest the vendor could not have been imposed upon. 

It also necessarily follows, from the remarks of the judges, 
that no general rule can be laid down which will or can govern 
every case. Much must depend upon the character of the 
pretence used, and the evil intent or design to be accomplished 
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by the false statement, and the credence given to it by the in- 
dividual who parts with his property, and the motives operating 
upon the minds of the parties to the contract. Such questions 
of course must be submitted to the intelligence of a jury. I 
do not think we ought to infer from the authorities that every 
false statement is of course such a fraud or cheat as brings 
the case within the statute. Much must depend upon the na- 
ture of the pretence, and the circumstances under which it is 
made. 

The question now arises whether we shall extend the con- 
struction given to the act of Assembly, and adopt the rule 
recently laid down by the Courts in England as the sound ex- 
position of an act of parliament which is certainly not more 
comprehensive than our statute on the same subject. In my 
opinion, we ought in this instance to follow the decisions of the 
English Courts, so far as they are applicable to the cases which 
come before us. When we first put a construction upon the 
law, we adopted the adjudication of those tribunals on this 
point as our guide, and gave the act of 1842 a construction as 
extended as that given to the statute of George the Fourth. A 
review of their former decisions by the Court of Queen’s Bench 
seems to justify a more comprehensive exposition of the law 
to meet the exigencies of society, and for a better protection of 
the community against fraud and deception. The language of 
our law is perhaps more comprehensive in its phraseology, 
and designed for the same object ; and the necessity of protect- 
ing the people in this state from cheats by false pretences, is 
perhaps as great as in any other country. Such being the 
case, it seems to me the law laid down in England will be a 
safe and proper rule of action to be adopted here, when cases 
can be brought within it. And I think we are fully justified in 
this conclusion by the remarks of the Chief Justice of this State, 
in the case of the Commonwealth v. Burdick, 2 Barr. 163, 
when he observes: “ But I think it, at least, doubtful whether 
a naked lie, by which credit has been gained, would not, in 
every case, be deemed within our statute, which declares it a 
cheat to obtain money or goods by any false pretence whatso- 
ever. Its terms are certainly more emphatic than those of 
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either of the English statutes.” Now although I do not under- 
stand the Supreme Court to decide that a mere naked lie, 
which enables a man to obtain a credit would in all instances 
subject the party to an indictment, yet when this decision was 
made it is manifest the views of that court were as extended 
as those of the courts of Great Britain are now; and we have 
a right to infer they would give quite as liberal a construction 
of our Jaw, as has been given to the English statutes. Let us 
then apply the rule to the facts of the case now before us. 

It appears that Poulson the defendant, and one Robbins, were 
partners in the retail business in this city. In September they 
dissolved, and on an examination of their affairs they were 
insolvent, and unable to pay but sixty cents on the dollar. 
Poulson then took the store and started business by himself. 
After having commenced trade he went to the prosecutors and 
desired to purchase some goods on credit, saying that the 
partnership was dissolved; that when engaged with his part- 
ner the firm had made money, and that he began business 
by himself on a capital of two thousand dollars which he had 
put in the store, and that he was doing a good business. On 
the faith of this statement, that he had a clear capital of two 
thousand dollars, with the other facts, the prosecutors swear 
that they entrusted him to the amount of three or four hundred 
dollars. 

If this statement is false, and was made with an intention to 
cheat and defraud the prosecutors, and the credit was given 
thereon, it is an offence within the meaning of the 21st section of 
the act of 1842. 

This case is a much stronger one than that which has been 
cited, so recently decided in England, and would be clearly 
embraced within what is laid down as the rule by the Chief 
Justice in the case of the Commonwealth v. Burdick, above re- 
ferred to. For he there observes, “It is certain that a fraudu- 
lent misrepresentation of the party’s means and resources is 
within the English statutes, and a portion within our own.” 
True it is, the Court do not say what should be the character 
of those misrepresentations which induce the credit, in regard 
to their probabilities of imposition upon the vendor ; these are 
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facts of which the jury must judge ; but, I think it is fair to in- 
fer that the principles which seem to have governed the English 
courts would be adopted by the court of last resort in Pennsyl- 
vania. 

Conceiving the principles above stated to be the law, I feel 
bound to apply them in the present case, although this Court 
have heretofore acted upon a much more humane construction 
of the statute under consideration. 

The defendant must therefore be remanded, or find bail for 
his appearance to answer the charge. 


Nore. In order more fully to illustrate the application of the case of Regina v. 
Hamilton, relied upon by the learned judge in his opinion, to indictments under the 
act of 1842, we subjoin the correspondent sections of our act, and that of 7 & 8 
Geo. IV., c. 29. The 21st section of the act of 1842 is as follows: 

«‘ Every person, who, with intent to cheat or defraud another, shall designedly, 
by colour of any false token or writing, or by any false pretence whatsoever, obtain 
from any person any money, personal property, or other valuable things, upon con- 
viction thereof, shall be imprisoned in the penitentiary, or in the county jail, at the 
discretion of the court before whom he shall be tried, not exceeding one year, 
or by fine not exceeding three times the value of the money or property or other 
things so obtained, or by both such fine and imprisonment.”—Pamphlet Laws, 
1842, p. 345. 

The 53rd section of 7 & 8 Geo. IV., c. 29, is as follows : 

“ That if any person shall by any false pretence obtain from any other person any 
chattels, money or valuable security, with intent to cheat or defraud any person of 
the same, such person shall be guilty of misdemeanor and punished as therein re- 
quired ; provided always that if upon the trial of any person indicted for such mis- 
demeanor, it shall be proved that he obtained the property in question in any such 
manner as to amount in law to larceny, he shall not by reason thereof be entitled to 
be acquitted of such misdemeanor, and no such indictment shall be removable by 
certiorari, and no person tried for such misdemeanor shall be liable to be after- 
wards prosecuted for larceny on the same facts.” 


LOWRY v. CANAL BOAT E. BENJAMIN. 
Eastern District of Pennsylvania, in Admiralty. 


The District Court has admiralty jurisdiction to enforce a contract of affreight- 
ment by a proceeding in rem. 


Kane J. The facts, as admitted, are these. The E. Benja- 
min, a licensed boat or vessel, of 86 tons burthen, having a 
mast and sails, is customarily employed in navigation from 
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Pottsville, on the Schuylkill river many miles above tidewater, 
via the canal and locks of the Schuylkill Navigation Company, 
to tidewater at Philadelphia, and thence by the tidewater of 
the Delaware and Raritan canal, through it, and from its 
eastern debouche by the tidewaters of New York bay to the 
city of New York. 

On the 15th of last month, she received at Bound Brook, on 
the Raritan river, a cargo of hay to be transported to Phila- 
delphia, under a contract made between the libellant as shipper, 
and Gibbons who appeared as master. The hay having been 
injured during the voyage, this proceeding in rem was institu- 
ted by the libellant to recover his damages. 

The questions presented by the record, and argued by the 
proctors of the parties, are two in number: 

1. Has the District Court of the United States sitting as a 
court of admiralty, jurisdiction in cases of maritime affreight- 
ment. 

2. Was the contract in this case one of that character ? 

I have no doubt on either point. 

1. The Act of Congress of 24th September, 1789, gives ori- 
ginal cognizance to the District Court of “ all civil causes of ad- 
miralty and maritime jurisdiction;” and I cannot so understand 
this impression as to exclude from its import any case in which 
redress is sought by proceedings in rem on a contract “ re- 
lating to the navigation, business, or commerce of the sea.” 
In saying this, I do not mean to enter upon the question, which 
in Delovio v. Boit, 2 Gall, 398, and in Ramsey v. Allegre, 12 
Wheat. 611, divided two of the most eminent jurists of this 
country ; because I do not see in the report of Judge Johnston’s 
opinion (12 Wh. ut supr.) that he doubted the jurisdiction of 
this court, in a case of maritime contract, where the proceed- 
ing against the person was only accidental, and the real re- 
dress sought was against the vessel. At a fitting time I shall 
not refuse to enter upon a discussion of the general subject ; 
but for the present it is enough to decide, that the contract of 
maritime affreightment may be enforced in this court by pro- 
ceedings in rem. 

2. Was this a contract of maritime affreightment ? 
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It has all the characteristics of such a contract. It was 

entered into at a place within the admiralty jurisdiction, the 

Raritan, at the point indicated, being within the ebb and flow of 
the tide; it was to be executed in part on the tidewaters of two 
considerable rivers, the Raritan and the Delaware, and the 
terminus was the port of Philadelphia. It regarded the trans- 
portation of merchandise, on board a vessel navigating from 
one revenue district of the United States to another. It was, in 
a word, the contract of affreightment, which, by the maritime 
law, as universally understood, operates as a hypothecation of 
the vessel in favour of the shipper of the goods, and gives him 
a preference for the amount of damages his goods may sustain, 
over a general creditor of the owner. The Rebecca, 1 
Ware, 188. 

I do not distinguish this case in any respect from that 
of the schooner Lexington, in the Eastern District of New 
York, (reported in 2 N. Y. Legal Observer, 3,) nor from that 
of the Ninetta, decided by my immediate predecessor in this 
court in 1843, (and reported in 5 Pennsylvania Law Journal, 
33.) They cover the entire case, and I will not weaken the 
argument in them by repeating it. 

I may add, as the point was alluded to in the argument, 
though not pressed, that the ordinary occupation of the vessel 
cannot affect her liabilities for the particular voyage. The 
canal-boat, like the steamer, does not become a subject of 
maritime regulation by merely descending from a canal or a 
river to its outlet upon the tide. But though such has been 
her general voyage, when she passes out upon the high seas, 
and becomes by the very act amenable at once to the juris- 
diction of the admiralty. The exception to the jurisdiction of 
this court is overruled ; and the party intervening has liberty 
to answer upon the merits before the 24th day of the present 
month ; otherwise the decree of condemnation to be entered 
pro confesso.* 

For the libellant, Mr. Griscom. 

For the claimant, Mr. Bryrue, and Mr. Harris. 


* This same point has since been ruled by Judge Berrs in New York. 
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N. GRAHAM v. WM. EICHBAUM. 


Supreme Court of Pennsylvania, for the Western District at 
Pittsbursh, September Term, 1844. Error to the Court of 
Common Pleas of Fayette County. 


On the trial of an issue on a plea in abatement by N. sued alone, on a note 
signed “ N. & W.,” for the non-joinder of W.; the said W. is not a competent 
witness for N., although released by him from all costs or damages growing out of 
the suit. 


The narr. set forth that the defendant, N. Graham, made 
said note, “ by the name of N. & W. Graham.” 

The defendant pleaded in abatement the non-joinder of W. 
Graham. The plaintiff replied that defendant was solely liable. 
Issue, &c. 

On the trial, the plaintiff proved the execution of the note by 
the defendant, and its endorsement to the plaintiff. He also 
proved the publication by the defendant, in a newspaper, of a 
notice stating that at the time of giving said note, there was no 
such firm in existence as N. & W. Graham. 

The defendant offered the said W. Graham as a witness; 
who was objected to by the plaintiff as interested, because, 
upon a judgment in this case, if it is a partnership debt, the 
partnership goods might be seized. The defendant then ex- 
ecuted a release to the witness “ from all liability for costs or 
damages growing out of” this suit, and again offered him as a 
witness. The plaintiff still objected to him as incompetent. 
The Court sustained the objection—excluded the witness, and, 
at defendant’s request, sealed a Bill of Exceptions. 

The only error assigned was, the rejection of W. Graham 
as a witness. 


Mr. Parrerson, for plaintiff in error, cited 1 Stark. Ev. 
Part 4, p. 4, 1084; 2 Stark. Ev. 414, 3d Am. ed.; 4 Maull 
& Selwyn, 475; 4 Taunt. 752; 3 Cowen, 84. 





























SUPREME COURT OF PENNSYLVANIA. 281 


Mr. Veecn, contra, referred to Henderson v. Taylor, et al., 
17S. & R., 453, 456; Black v. Marvin, 2 Penn. Rep., 138 ; 
McCoy v. Lightner, 2 W. 347, 351; Carter v. Connel, et al., 
1 Wh. 392, 398. 


Judgment affirmed.* 


COMMONWEALTH v. FREDERICK FOERING AND BENJAMIN 
WILLIAMS. 


Supreme Court of Pennsylvania, November Sess. 1822. 


(1.) A conspiracy between A. and the book-keeper of a bank by which A. was 
to draw checks on the bank, and the book-keeper was to arrange the entries in the 
bank so as to make it appear that A. was a creditor of the bank to the amount of 
the checks, is indictable at common law. 

(2.) An indictment is sufficient which simply avers that the defendants did con- 
spire together to cheat and defraud a certain bank of its moneys, &c., and then pro- 
ceeds specially to set forth the overt acts. 


This was a motion in arrest of judgment, the defendant 
having been convicted on April 30th, 1820. 

The indictment in the first count averred that the defendants, 
“ falsely, unlawfully and wickedly did conspire, combine, con- 
federate and agree together to defraud the Bank of the North- 
ern Liberties of its moneys, &c., and that in pursuance of, and 
according to the said conspiracy, combination, confederacy 
and agreement between them, the said defendants as aforesaid 
did wickedly devise and agree together that the said Frederick 
Foering would and should from time to time draw cer- 
tain checks upon the said bank, without having any funds 
or moneys therein and that the said Benjamin Williams then 
and there being the book-keeper of the said bank, and having 
as such, the care and custody of the ledger of the said bank, 
would falsely and deceitfully so arrange the entries in the said 
ledger, as to cause it to appear that the said Frederick Foering 


* This case was decided in Pittsburgh, in 1844, but was omitted in the reports. 
The point is sustained in 1 Greenleaf’s Evidence, § 395, and cases cited. 
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was a creditor of the said bank, and had a balance of moneys 
therein, and the said Frederick Foering in pursuance of, and 
according to the said conspiracy, combination, confederacy 
and agreement between them the said Frederick Foering and 
Benjamin Williams, had as aforesaid, did draw a check on the 
said bank for the sum of 300 dollars.” The count then proceed- 
ed specially to aver the drawing of divers other checks, at divers 
times, and then proceeded, “ and the said Frederick Foering, 
at divers other times, did draw divers other checks on the said 
bank, and did cause and procure the same to be presented to 
the said bank for payment, and the same were respectively 
paid, he, the said Frederick Foering, well knowing that at such 
times respectively, he, the said Frederick Foering, had no 
adequate balance of moneys to meet the same, and that he was 
not a creditor of the said bank. And the said Benjamin 
Williams, in pursuance of and according to the said conspiracy, 
combination, confederacy and agreement between them the 
said defendants had as aforesaid, did falsely and fraudulently 
omit to post divers of the aforesaid checks, and did falsely 
add up the amount of such the aforesaid checks as were 
posted in the aforesaid ledger of the said bank, and did there- 
by give to the account of the said Frederick Foering, an ap- 
pearance of having a balance of moneys to his the said Freder- 
ick Foering’s credit, he the said Benjamin Williams well 
knowing, that the said Frederick Foering had not at such 
times a balance of moneys in the said bank, and did then and 
there retain in his own possession the said checks, and did 
fraudulently, deceitfully and knowingly omit to charge the 
said Frederick Foering with the same, whereby the said bank 
was then and there defrauded of a large sum of money, to wit, 
of the sum of $180,000, to the great damage of the said bank, 
&c.” The second count was substantially the same. 

Jt was urged, on behalf of the motion for arrest of judgment, 
first, that the offence specified was not indictable at common 
law, and secondly, that the conspiracy was not set forth with 
sufficient accuracy. The motion, however, was overruled by 
the court in banc, and judgment entered on the verdict. 
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COMMONWEALTH v. JOHN SYLVESTER. 


In the Supreme Court for the Eastern District of Pennsylvania, 
March, 1827. 


A count for a common law misdemeanor may be joined with a count for a 
statutory misdemeanor, and on a verdict of guilty on each, the court will impose, if 
it think proper, a separate sentence on each. 


This was a case removed from the Mayor’s court to the 
Supreme Court, by a special allocatur. 

The indictment, which was drawn under the act of 2 April, 
1811, § 27, presented in the first count, that the defendant “ un- 
lawfully did sell and expose to sale, and cause to be sold and 
exposed to sale, a lottery ticket in a lottery not authorized by the 
laws of the commonwealth, which said ticket was in the 
words and figures following, that is to say; (setting forth the 
ticket) contrary,” &c. The second count averred that the 
defendant, “together with divers other evil disposed per- 
sons, to the jurors aforesaid as yet unknown, did unlaw- 
fully and wickedly conspire, combine, confederate and agree 
together, unlawfully and wickedly contriving and intend- 
ing to acquire unjust and illegal lucre to themselves, to 
sell and expose to sale, and caused and procured to be sold 
and exposed to sale, a lottery ticket and tickets in a lottery 
not authorized by the laws of this commonwealth, to the evil 
example,” &c. The defendant being convicted on each count, 
a motion in arrest of judgment was filed on account of the 
alleged misjoinder of counts, and the irregularity in setting out 
the offence. 


Mr. J. R. Incersot, for the motion; Mr. Pertit, and Mr. J. 
C. Bippte, contra. 


The Court held that the counts sufficiently set forth the 
offence, and that there was no misjoinder, and sentenced the de- 
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fendant to a fine of $200, to the Union Canal Company, 
being the statutory punishment on the first count, and to a fine 
at common law on the second. 


SHARPLESS v. SCHNEBLY. 


In the Court of Common Pleas of Philadelphia County. 


Under the Act of Assembly of April 14th, 1846, giving to the Court of Common 
Pleas of Philadelphia County, the power to enter judgment by default for want 
of an affidavit of defence, the affidavit of defence must be filed in the office of the 
Court, before the third Saturday following the first Monday of the month or term. 
If filed on that day it is too late. 


The facts of this case were as follows: A copy of a written 
lease was filed during the first week of December term. On 
the third Saturday following the first Monday, judgment was 
entered for want of an affidavit of defence. On the same day 
an affidavit of defence was filed. 


Per Curiam. Under the act of April 14th, 1846, giving to 
the Court of Common Pleas this power, the affidavit was filed 
too late, as the act makes it obligatory upon the defendant to 
file his affidavit of defence before the third Saturday of the 
month ; it is therefore ordered that the affidavit of defence be 
stricken from the record, and that the judgment stand. 

Mr. H. C. Townsenp, for plaintiff. 

Mr. Hanrais, for defendant. 


FERMANAGH TOWNSHIP v. WALKER TOWNSHIP. 
In the Quarter Sessions for Juniata County. 


(1.) If the father of a pauper has no legal settlement when the pauper was born, 
and acquired none subsequently, the township in which the pauper was born is 
liable for his expenses for sickness, &c., during his minority. 

(2.) The fact of the minor’s having been seen for sometime previous to his sick- 
ness about a township, does not give him a residence therein, under the act of 1836, 
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unless ijt can be shown that he has been employed in the manner prescribed in 
that act. 

(3.) Absenting himself by the minor from the parental roof, and wandering 
about the country, deprives him of none of the advantages growing out of the re- 
lation between parent and child. 

(4.) Should the father subsequently become entitled to a settlement, under the 
Act of 1836, the minor not having acquired that privilege for himself elsewhere, 
the township in which the father has acquired a residence is responsible for the ex- 
penses incurred by the last sickness and funeral of the son. 


The opinion of the Court was delivered by 


IIersurn, President. David Showers, the pauper who died 
in Mifflintown on the 27th February, 1845, was the son of 
Frederick Showers, who lived, when David was born, in 
MeAlisterstown, Fayette township. Frederick Showers sub- 
sequently removed to Walker township, and has resided there 
for the last eight years. When he went there, he rented a 
property for twenty dollars a year, paid his rent for several 
years; and for any thing we know, continues to do so still, 
though he is poor, and unable to contribute any portion of the 
expenses incurred for his son. The pauper became of age 
on the 17th February 1845, and for the last three years pre- 
ceding his death has not had his home in his father’s family; 
though when he first took sick he went there, stayed several 
days, and returned to Mifflintown, where he died shortly after. 

From the evidence, which is very unsatisfactory, it would seem 
he had been about Mifflintown during the time he was absent 
from his father’s family, had boated sometime for the Messrs. 
Gallaghers, but it does not appear how long he was engaged 
in any one place, what he was doing for any length of time, 
or with whom he lived, until he made an agreement with 
Daniel Hartman on the 25th July, 1844, to work with him at 
the shoemaking business for one year, at $3.33 a month, 
if Hartman could give him work. He continued to live with 
Hartman under this contract until he took sick and died, on the 
27th February, 1845. Two justices placed him under the care 
of the overseers of the poor of Fermanagh township, who pro- 
vided for him; and the expenses thus incurred, are now sought 
to be recovered from Walker township, which is said to be the 
place of his last legal settlement. 

VOL. VI.—387 
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There are three modes in which a person may be entitled to 
a settlement. 

By birth, acquisition, and that derived from the settlement 
of a parent, called derivation. “ A legitimate child,” says 
Lord Raymond, 2nd vol. 1332, “ obtains a settlement by birth 
in the place in which it is born; if its parents have no settle- 
ment.” By acquisition, it is acquired in the mode prescribed 
by the 9th section of the act of 13th June, 1836, “ relating to 
the support and employment of the poor.” And derivative, by 
following the settlement of the parent, 3 W. & S. 548-9; “A 
son shall follow the settlement of his father, unless emancipa- 
ted.” Rex v. Halifax, Burt. Set. cases, 806; 1 Strange Rep. 
438. In the case before us, if the father had no legal settle- 
ment when this son was born in Fayette, and has not acquired 
a legal one since, that township, being the one in which the 
pauper was born, would be liable for these expenses.. In con- 
templation of law, there is, and must be, a place liable for the 
support of every pauper; and until a person acquires a settle- 
ment in the manner directed by law, that by birth, or derived 
from his father, if he afterwards acquires one, continues, and 
may be resorted to for support, or remuneration, as in this case, 
whenever the necessities of the pauper require it, Rex v. 
Bugan, Burr. Set. Cases, 270; ibid. Lib. Rex v. Walpole, 638 ; 
ibid. Rex v. Halifax, 806; and 1 Strange, 438. Did the son 
acquire a settlement? All that he did, of which we have any 
evidence, though assented to by his father, did not give him 
one. He was about Mifflintown, or on the canal, but how 
long, or where, or with whom, we are not informed. If he 
had served his year with Hartman, that, under the act of 1836, 
would have entitled him to a settlement in Mifflintown ; but he 
did not, and died a few days after attaining his majority. The 
rovings of a minor from place to place, as his own inclination 
suggests, without the control, and beyond the reach of his pa- 
rents, neither gives to him, or takes from him any legal right. 
And although the parent may for a sufficient consideration re- 
lease him from all claim to his future services, and permit him 
to contract for himself, and go where he pleased, as was dune 
in Adams v. Oaks, 20 Johnson Repts. 283-5; it would be in- 
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effectual to deprive him of a derivative settlement, identified 
with that of his father, if the son had not acquired another ; for 
as the Court say, “‘ the law determines the relation between a 
father and his infant children, which it is not in their power to 
change.” The pauper not having acquired a settlement, did 
his father acquire one in Walker township which could be 
communicated to the son? The proof is, that for eight years 
I’rederick Showers, the father, lived in Walker township, and 
that he still lives there; that he rented a house, with some ad- 
ditional privileges, from Buckwater, more than eight years ago 
for which he paid twenty dollars a year for two years; that 
he then rented from Rodgers at the same rent, which he also 
paid for three years. This residence, at the rent stipulated, 
once paid, unquestionably entitles the father to a settlement in 
Walker township, under the provisions of the act of 1836. 
The settlement thus acquired by the parent, we have seen the 
law communicates to his son, and entitles him to claim it, 
though at the time of his death he may have ceased to be a 
member of his father’s family. The amount claimed by Fer- 
managh township is not, as I understand, objected to ; if Walker 
is liable, and being of opinion that it is, we order and decree 
that the overseers of the poor of Walker township do pay to 
the overseers of the poor of Fermanagh township, the sum of 
$49.04, being the amount expended by Fermanagh township 
for the relief and burial of David Showers, a pauper chargeable 
to Walker township, and also to pay the costs of this pro- 
ceeding. 


COMMONWEALTH, ex ner. DOUGHERTY v. BIDDLE. 
Supreme Court of Pennsylvania, December Term, 1846. 


(1.) The enlistment of a minor into the army of the United States, under the 
act of 1847, (Ten Regiment bill,) without the consent of his parent or guardian, is 
illegal. 

(2.) The Supreme Court granted a habeas corpus, at the instance of the parent, 
and discharged the minor, though the same matter had been fully heard before a 
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judge of the Court of Common Pleas, and the discharge refused with the consent 


of the minor. 
(3.) The Court in such case has no authority to compel a return of the bounty 
or clothing received from the United States. 


This was a habeas corpus directed to Captain Biddle, com- 
manding him to bring up the body of one Dougherty, which 
writ was issued at the instance of his father. A return was 
made by Biddle, as captain in the United States army, stating 
that on the 10th of March, a writ of habeas corpus issued out 
of the C. P., and that said Dougherty was before said 
Court, and being of years of discretion, and declaring in open 
court that he desired to remain with respondent as a soldier in 
the service of the United States, the said Court, after a full 
investigation, remanded him, &c., and that nothing has since 
occurred to alter the circumstances of the case. 


Mr. O‘Net, for the relator. We deny the last part of the 
return. The Court discharged him in the first instance, then 
remanded him, and this writ was taken to test the right of the 
subsequent holding. 

(Per Curiam. You cannot inquire into the truth of the re- 
turn, but are put to your action for a false return.] 


Mr. Pertit, for the United States. The case has been once 
solemnly decided by a court of competent jurisdiction, and the 
question is, will this Court entertain this second application ? 
A full examination was made, and the order was “ That the 
said D. being brought up, and stating in open court, after a 
full hearing, and being informed of his rights, he elected and 
chose to remain in the custody of the respondent, (Captain 
Biddle) under his enlistment; therefore, under the facts dis- 
closed, the Court refuse to discharge him.” 

[Gisson, Ch. J. It is in the discretion of this Court to do it. 
It was done in a case in which I was concerned when at the 
bar,—the Court had no hesitation.] 

Will you use the discretion under the circumstances ? 

[Per Curiam. If we see the Court has decided erroneously. ] 

The New York cases consider it res judicata. 
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{Per Curiam. The rule has been settled differently in this 
state. There is a case in Binney’s Reports to that effect.] 

The cases are so; but in no instance reported has a dis- 
charge been granted. 

[Gisson, Ch. J. Proceed on the original grounds; let us 
have the proofs. ] 

The father of the boy was then called, and proved that his 
son was 19 years old in December last,—was at school at the 
time he enlisted,—was not learning a trade, but worked in the 
summer at the brick yards,—that he never assented to the en- 
listment. 

The Court refused to hear evidence of the reasons of the de- 
cision of the Court before which the case was formerly heard. 

Mr. Pert, district attorney, admitted there was no authority 
in the acts of Congress for the enlistment of minors without the 
consent of their parents, the act of 1814 having been repealed, 
and the present act reviving the limitations contained in the acts 
of 1812, and 1815, Pet. Stat. at large, 2nd vol., 133, 5th vol. 
225. He contended that this was not a case for the interference 
of the Court, as the boy was of sufficient age to choose for 
himself, and had deliberately made a choice,—especially as 
the parent had made no provision for instructing him in any 
trade. 

Per Curiam. We discharge the boy out of the custody of 
Captain Biddle. 

It being suggested that he had received bounty and clothing 
from the United States, the Court said they had no power to 
award a return thereof. 





DEAVS v. BRIGHTLY. 
In the Court of Common Pleas of Philadelphia County. 


A stakeholder defendant is not bound to appeal from the judgment of an alder- 
man, but must allow a party interested to use his name in an appeal, upon security 
being given to indemnify him against costs. 


This was an action brought before alderman Mitchell to re- 
cover money had and received by the defendant to the use of 
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the plaintiff, under the following circumstances: By agree- 
ment between the plaintiff, and one L. Walraven, the sum of 
$105 was deposited in the hands of the defendant, to abide 
the event of a reference agreed upon to settle all matters in 
dispute between them. The referees made an award in favour 
of the plaintiff for $74.23. The counsel of L. Walraven 
having notified the defendant not to pay the money over to the 
plaintiff, this action was bronght to recover the amount of the 
award. The defendant notified L. Walraven that the action 
had been brought, that he had no defence, and that she might 
appear and defend the action if she thought proper. L. Wal- 
raven appeared before the alderman and took defence, and on 
the 12th of May, 1843, judgment was entered in favour of the 
plaintiff? May 31, 1848, the Court of Common Pleas, on 
motion of L. Walraven’s attorney, granted a rule to show 
cause why she should not be allowed to appeal, on giving 
security. 

Mr. H. E. Watcace, for L. Walraven. 

Mr. Corriecp, for plaintiff, cited 1 Ashmead, 47; Id. 380. 

Mr. Brientry, defendant in P. P. A stakeholder is not bound 
to appeal, 4 Rawle, 100. 

Per Curtam. If Mrs. Walraven desired to appeal, she had 
the right to do so within twenty days after the judgment, on 
giving security to the defendant to indemnify him against costs. 
A stakeholder defendant is not bound to appeal, but must 
allow his name to be used for that purpose by a party in 
interest, if a reasonable indemnity be given or tendered him 
within the period prescribed by law for entering an appeal; 
but this Mrs. Walraven has not done, and the rule must there- 
fore be discharged. 


PAULL ET UX. v. SIMPSON. 
Sittings in Banc after Trinity Term, June 26. 


Declaration in covenant, charging the defendant as assignee of a lease, alleged 
that all the estate of the lessee then to come and unexpired of and in the demised 
premises, by assignment thereof then made, legally came to and vested in the de- 
fendant. It appeared, that, on the death of the lessee intestate, his widow re- 
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mained in possession for nine months, paid the rent, and took possession of her 
husband’s effects. At the end of that time, defendant, her son-in-law, with her 
concurrence, went to the agent.of the lessor, and said that he was going to hold 
under the lease until the end of the term: he did accordingly occupy the premises 
and paid the rent till the lease expired. No administration was taken out to the 
effects of the lessee. Held, first, that the jury having negatived an assignment in 
writing, the defendant was not chargeable as assignee in fact: secondly, that an 
assignment by act of law would support the allegation in the declaration, but that 
the defendant was not executor de son tort, and was not chargeable as assignee in 
law. 


Covenant by the executrix of the lessor against the assignee 
of the lessee for non-payment of rent, and for breach of a 
covenant to repair. The declaration was in the usual form, 
and alleged, that, after making the lease, and during the term 
thereby granted, all the estate &c., of John Wilkin (the lessee) 
then to come and unexpired of and in the demised premises, 
by assignment thereof then made, legally came to and vested 
in the defendant. Plea: that all the estate, &c., did not come 
to or vest in the defendant, in manner and form, &c. Issue 
thereon. On the trial, it appeared that the lease was granted 
by Harwoced, the lessor, to Wilkin, for a term which would 
expire on the 9th September, 1844. Wilkin died intestate in 
July, 1841; upon his death his widow continued in possession 
for about nine months, and paid the rent and took possession 
of all his effects: at the end of that time, with her concurrence, 
the defendant, who was her son-in-law, brought the lease to the 
agent of the executrix of the lessor, and said that he was going 
to hold under the lease until the end of the term ; and he con- 
tinued to occupy the premises and pay the rent till the lease 
expired. .No administration had been taken out to the effects 
of Wilkin, the lessee. It was contended for the defendant, that 
he was not chargeable as assignee, by reason of his occupying 
the premises and paying rent; and that the circumstance of 
his being executor de son tort would not make him assignee in 
law. The learned judge directed the jury that they might 
infer that the defendant was assignee in fact, but that they 
must be satisfied that the assignment was in writing: and he 
left to them the question, whether there had been an assign- 
ment in writing. The jury found for the defendant. In 
the following Michaelmas Term a rule nisi for a new trial was 
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obtained, on the ground that the direction was too narrow, 
inasmuch as there might have been an assignment by operation 
of law; that the defendant might have taken by his own act 
as executor de son tort, because a person who takes from an 
executor de son tort is himself executor de son tort; also, on 
the ground of the verdict being against evidence. 


Lusu now showed cause. Sir John Baytey, contra. 


Lord Denman, C. J.—I should have been of opinion that an 
assignment in writing was necessary, in order to charge the 
defendant as assignee in fact. But the question is, whether 
the defendant can be charged as assignee in law. If he is ex- 
ecutor, or executor de son tort, it is clear he may. I can 
understand, that, in case of collusion, a person who comes in 
under one who has made himself executor de son tort, would him- 
self become liable as executor de son tort; but that is not the 
case here. On the contrary, the widow deals with the proper- 
ty of the deceased, and the defendant did not interfere with it. 
Now, we have a direct authority in the passage cited from 
Williams on Executors, 191, 3d edit. and therefore I think, in 
this case, the widow, and not the defendant, was executor de 
son tort. And there is no distinction between goods and a 
lease ; because a term vests absolutely, unless there is a pro- 
vision to the contrary. 

Patterson, J.—The question, whether the defendant took as 
asignee, was rightly left to the jury. As to the question, 
whether the defendant is chargeable as assignee in law, the 
authority mentioned by my Lord is precise, that the de- 
fendant was not executor de son tort; and then there is nothing 
to show that the defendant came in by operation of law. 

Wienrtman, J.—The evidence in this case showed that the 
defendant took the premises from a person who was executor 
de son tort; and the question was, whether he took from her 
by assignment. Strictly speaking, there can only be an 
assignment in fact by writing, in pursuance of the Statute of 
Frauds, in contradistinction to an assignment by act and 
operation of law. An assignment in writing was negatived by 
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the jury. Then there was no evidence in this case to warrant 
the suggestion that the defendant might be charged as assignee 
in law, on the ground that he was executor de son tort. The’ 
effects of the deceased were administered by the widow, 
though in her own wrong; and there is an express authority, 
that a person taking from an executor de son tort is not charge- 
able as an executor de son tort; and that seems reasonable, 
otherwise there would be no end to the number of persons who 
might be charged as executors de son tort. In the case of a 
lease longer than the present, which might be assigned through 
several successive hands, all of them would become liable. It 
is much more consistent with good common sense, that the 
rule should be as it is there laid down.—Rule discharged. 


LEE xv. MERRITT. 
Court of Queen’s Bench, Easter Term, April 28, 1846. 


A sum allowed by mistake upon a settlement of accounts, cannot be recovered 
back in an action for money had and received. 

Assumpsit for money had and received. Plea non assump- 
sit. On the trial before Ere, J., at the Spring assizes for the 
county of Wilts, it appeared, that in 1843 there was a settle- 
ment of accounts beween the plaintiff, who was tithe owner, 
and the defendant, who, in 1837 and in 1838, was collector of 
the highway rates of the parish, in which it was found that 
26/7. 8s. was due from the defendant to the plaintiff for tithes 
from Michaelmas 1839; and the defendant claimed 24/7. 9s. for 
highway rates due from the plaintiff, and paid by him in pur- 
suance of authority from the plaintiff, whereupon 24/. 9s. was 
allowed in account, and the balance 1/. 19s. was paid by the 
plaintiff to the defendant. The action was brought on the 
suggestion that the 24/. 9s, had been allowed ina former ac- 
count between the parties in 1888. It was objected for the 


VOL. VI.—38 











204 WILLIAMS U. ETZELL. 


defendant, that, as no money had passed from one party to the 
other, if the plaintiff was entitled to recover the sum claimed, 
he was remitted to his action for tithes. The learned judge 
held that the action would lie, but reserved leave to the defen- 
dant to move to enter a non suit, and directed the jury, that, 
iaasmuch as authority was given by the plaintiff to the defen- 
dant to settle the highway rate, they might presume that the 
amount of the highway rate was included in the settlement, if 
rny, in 1838. The jury gave a verdict for the plaintiff 547. 9s. 

A rule nisi having been granted, it was argued on April 29. 


Lord Denman, C. J. We think that the objections raised in 
this case must prevail, and that the action for money had and 
ceived cannot be maintained. Rule absolute. 


WILLIAMS vr. ETZELL. 
A plea in abatement, filed five days after the declaration filed, is too late. 


Summons, case, issued on 14th April, 1846, returnable on first 
Monday in May. Within two weeks after return day, a copy 
of a lease under seal was filed. The defendant filed during 
the third week, his affidavit of defence, claiming to set off an 
amount which would absorb the whole demand of plaintiff; on 
14th November, plaintiff filed his declaration in covenant, and 
on 19th November, defendant pleaded in abatement that the 
writ was in case. 

Plaintiff treated the plea as a nullity, and ordered judgment. 


Mr. Rister, for defendant, on a rule to show cause why this 
judgment should not be set aside, cited 3 W. & S. 395; 3 
Penn. Rep. 28; 8 Watts, 461. 


Mr. Gutttov, in reply, 1 Tidd’s Pr., (Troub. & Haley, edi- 
tion of 1840,) 566, 637, 638, 689; 28. & R. 587; 15 8. & R. 
150; 5 Watts, 373: 3 W. & S. 395. 

The court discharged the rule, on the ground that the plea 
was put in too late. 
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Index to Englisl Reports. 


At the request of several subscribers, we publish below an Alphabetical Index to 
the English Reports, brought down to the year 1845. We shall follow it up in a 
future number, with a similar list of American Reports. 
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Barnes’ Notes, - . - . - 1732, Barnes. 
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Carrington and Payne, - - - - 1824, Carr. & P., C. & P. 











206 INDEX TO ENGLISH REPORTS. 


REPORTS. 


Carter, - - - - 
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East’s T. R. 
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Freem. Ch. 
Freem. 

Gilb. R. 

Gilb. Cas. 


G. & J. 

Godb. 

Gouldsb. 

Gow. 

Hagg. Cons. 
” Ecce. 
“« Adm. 

Hardr. 

Hardw. 

Het. 

Hob. 

Holt. 








INDEX TO ENGLISH REPORTS. 297 


REPORTS. COMMENCED. ABBREVIATIONS. 
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Levinz, - - - - - - - 1660, Lev. 

Ley, - - - - - - - 1603, Ley. 

Liber Assisarum, - - - - - 1337, Ass. 

Littleton, - - - : 1626, Litt. R. 
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Smith, - - - - - - - 1804, Smith, 
Starkie, - - - - - - 1814, Stark. 
Styles, - - - - - - 1645, Sty. 
Strange, Law and Equity, - - - 1730, Str. 
Swanston, - - - - - - 1818, Swanst. 
Tamlyn, Equity, - - - - - 1829, Taml. 
Taunton, - - - - - - 1808, Taunt. 


T. R. 


Term Reports, (See Durnf. and East,) 


Turner and Russell, Equity, - - - 1822, Turn. & Russ. 
Tyrwhitt, - - - - - 1830, Tyrw. 
Vaughan, - - - - . - 1665, Vaugh. 
Ventris, Law and Equity, - - - 1668, Vent. 

Vernon, Equity, - - - - - 1681, Vern. 

Vesey Sen., Equity, - - - - 1746, Ves. Sen. 
Vesey, Jun., Equity,- - - = - 1789, Ves. Jun. 
Vesey and Beames, Eauitw. - - - 1814, Ves. & Bea. 
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REPORTS. COMMENCED. ABBREVIATIONS. 
West, Equity, - - - - - - 1736. West. 
Wightwich, - - . . - - 1810, Wighw. 
Willes, - - - - - - - 1787, Will. R. 
Wilson, - - - - - - 1742, Wils. 

Wilson and Shaw, Parl., - - - - 1765, Wils. & Shaw. 
Winch, - - - ° ° - 1621, Win. 

Year Books, - - - ° . - y. B. 

5th vol. Liber Assisarum, - - - Lib. Ass.—Ass. 
10th vol. Long Quinto. = - - - - Long Quint. 
Yelverton, - - - - - - 1602, Yelv. 

Young and Jervis, - - - - - 1827, Yo. & Jerv. 

—— 


Monthly Intelligence. 


Tue Law or THe Movstacue.—As the use of the moustache is becoming 
somewhat fashionable among the youthful votaries of Themis in this 
country, we think it may be a matter of practical interest to give a report 
of a case, in which the Cour de Cassation, the Supreme Court in France, 
fully discussed and determined the question whether such an appendage 
was consistent with the dignity of the Bench and the Bar. The case was 
this: The Court at Ambert having requested that no member of that bar 
should thereafter appear wearing a moustache, two gentlemen saw fit not 
to comply with this request, and were visited with what is called, in the 
discipline of the French bar, la censure. From this decree they appealed to 
the Cour de Cassation. The commissioner to whom the matter was referred 
by the Court made a long report, in which is comprehended the whole 
history of the usage of the beard by the magistracy and the bar of France. 
As this report is curious historically, we shall give a sketch of it. 

The practice of shaving the beard commenced in 1143, when Lewis the 
young was shaved by the Bishop of Paris, in consequence of an interdict 
having been laid on the king’s authority, by the Pope. ‘This fashion lasted 
to the time of Francis and Pope Julius II. when long beards were worn 
by the clergy, the magistrates, and all connected with the court, in imitation 
of the example of the sovereign. In 1535, the Parliament of Paris prohibit- 
ed the use of the beard to all except officers of the army. This gave great 
offence both to the clergy and the magistrates. A tax was laid on the 
beards of the priests, and nevertheless their number seemed to increase, 
even in spite of the express command of Pope Paul III. It is even related that 
so great was the attachment to this custom, among the clergy, that some of 
their number refused the preferment of episcopal dignities, rather than give 
up their beards. The great magistrates of the time, also seem not to have 
heeded the decree of the Parliament, and accounts of L’Hospital, all 
represent him as presiding in his court, with a long white beard, which 
gave him, they say, the air of the great Cato. Various attempts were 
made to enforce the decree of the Parliament, and in 1536, Francois 
Olivier, the Chancellor, wishing to take his seat at the king’s council, 
was informed, that in order to do so, he must first have his beard cut off. 
To such an extent was the controversy carried, that in 1540, the courtiers, 
in their jealousy of the lawyers, obtained from the king an ordonnance for- 
bidding all judges and lawyers to wear their beards, or an unbecoming 
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dress. This ordonnance was not enforced; and during the 16th century, 
the use of the beard was universal among the judges, and the advocates, 
who supposed that it imparted a dignity and gravity to all their acts which 
secured for them the respect and deference of the people. 

At the commencement of the reign of Louis XIIL, the fashion began to 
change, although we read of Durair, Bishop of Liseux, and Keeper of the 
seals in 1612, and of the celebrated Achille de Harlay in 1616, while presi- 
dent of the Parliament of Paris, still adhering to it. The use of the mous- 
tache and the imperial was then introduced, and a long line of great names, 
both on the bench and at the bar, adopted it. The virtuous and illustrious 
Molé, who in that age of courtly intrigue retained much of the spirit and 
vigour of the ancient magistrates, preserved the old costume, as, it would 
seem, a sort of souvenir of their former greatness and power. 

At the commencement of the reign of Louis X1V., the moustache and the 
imperial were replaced by the powdered wig, which was then thought in- 
dispensable to the dignity of the bench and the bar. During succeeding 
reigns, there was no change except in the length and fulness of the wig, 
and it was reserved for the revolution of 1789, which made innovations on 
all things great and small, to regulate by a special law the proprieties of 
official costume. By a decree of the Consuls of Nivoise, eleventh year of 
the republic, the lawyers were directed to wear a black gown, with large 
sleeves, a linen collar, and long hair. Thus we see, (says the Com- 
missioner,) that although, during a succession of ages, the idea of what was 
becoming in the costume of the ministers of justice was continually changing ; 
while at one time, long beards were the proper badge of judicial wisdom, 
and in succeeding generations the moustache, the imperial, and the full 
bottomed wig, were thought indispensable, the right to regulate the obser- 
vance of these matters always rested with the courts. 

The Cour de Cassation, alter hearing counsel on the subject, made a de- 
cree in conformity with the report of the commissioner, and held, that as 
each tribunal was the best judge of what was consistent with its own 
dignity, they would not undertake to question the propriety of the decision 
of the Court at Ambert. 

The Court made some remarks in regard to the respect which is due 
Judges as the organs of the law and justice, which seem to us deserving of a 
wide application. 

It would, (say they,) perhaps not be easy to say that in this case, an act 
has been done which violates any article of the written code of discipline. 
But a disrespect towards a Court, which affects the proper administration 
of justice, may be committed in many ways. Where a court declares that 
a person, pursuing a certain practice, is wanting in that respect to them 
which is their due, as the organs of the law, can another court be called on 
to say whether they have been treated with such respect? It is most clear 
that each Court in this matter should be sovereign in its attributes, and 
that when it undertakes to punish a want of respect, its decision should be 


final. 


Locus Reerr Acrum.—We give below the report of another case de- 
dermined in the Cour de Cassation, which decides a point of considerable 
practical importance. In this case the testator, an English subject, made 
his will in Paris, in conformity with the provisions of the French code, and 
afterwards died there, possessed of considerable personal property. The heirs 
at law of the testator claimed the property of the decedent, on the ground 
that his will, not being executed in the presence of two witnesses, would not 
have been admitted to probate in the English Prerogative Court, and was 
therefore, as the will of an English subject, inoperative and void. 
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M. Charles Lepru, for the heirs, referred to the English statute, 1 Vic. 
c. 29, which provides that the will of every English subject, in order to its 
validity, must be executed in the presence of two witnesses, and contended 
that the status which follows a person, as far as his personal property is 
concerned, wherever he may go, should be the guide of the court in deter- 
mining the formalities necessary to make a will. He said that the rule 
locus regit actum, applied to acts done by a foreigner before some duly ap- 
pointed public officer and not to the private acts ofa party. 

The King’s advocate, M. D*Anspacu, contra. 

The Court gave the following opinion :—* It is a general principle of in- 
ternational law, that the form of an instrument is to be governed by the laws 
in force at the place where it wasexecuted. This will is made in conformity 
with the provisions of the code, and although it may be true that the status 
personalis accompanies a party wherever he may go, so far as to determine 
his character, and to define his rights and powers, yet it has nothing to do 
with the mode of executing acts which are regulated by the law of the 
domicil of the party. We therefore consider this will good, and decree that 
its provisions be carried into effect.” 


New Jublications. 


Report oF THE ‘i'r1aAL AND Convicrion or Joun Hacaarry ror THE Mur. 
per oF Metcnorr Forpney. Before the Hon. Exvtrs Lewis, President, and 
Jacos Grosu, and Emanuen Scuarrer, Esqrs., Associate Justices. Court 
of Oyer and Terminer, Lancaster, January Term, 1347. 


This report is contained in a pamphlet of some eighty pages, in which all 
the particulars attending the trial and conviction are fully set out. From 
the evidence it would appear that Haggerty, an inoffensive man at other 
times, but a furious madman when in liquor, had under its influence taken 
the lives of several individuals; for the murder of one of whom he stood in- 
dicted. The prisoner was defended with great ability by Messrs. George 
Ford and John S. Thompson, who, in the collection and citation of every 
authority which could be found in reference to like cases, are entitled to 
the highest praise from a humane community. To the plea of insanity 
set up by the defence, the court applied the tests as laid down by Chief 
Justice Gibson in Com. v. Mosler, Penn. L. J., vol. 6, p. 90. “ Insanity 
is mental or moral, the latter being sometimes called homicidal mania, and 
properly so. Where a man is mad on all subjects, although he may have 
glimmerings of reason, he is not a moral agent, but if his insanity be not 
of such a character as to blind him to the nature and consequences of his 
moral duty, it is no defence to an accusation of crime. It is only when his 
perception of right and wrong is destroyed, that he ceases to be responsible. 
It must amount to delusion or hallucination, controlling his will and making 
the commission of the act in his apprehension a duty of overruling necessity. 
Where partial insanity exists, the man continues to be a responsible agent, 
unless instigated by his particular madness to perpetrate the act. He con- 
tinues to be a legitimate subject of punishment, although he may have been 
labouring under a mental obliquity of perception, as much so, as if he were 
merely labouring under an obliquity of vision. On this point there has been 
a mistake, as melancholy as it is popular. It has been announced by learn- 

VOL. vi.—39 
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ed doctors, that if a man has the least taint of insanity entering into his 
mental structure, it discharges him from all responsibility to the laws. ‘To 
this monstrous error may be traced both the fecundity in homicides which has 
dishonoured this country, and the immunity that has attended them. The 
law is that whether the insanity be genera! or partial, the degree of it must 
be so great as to have controlled the will of its subject, and to have taken 
from him the freedom of moral action.” And after explaining and illustrat- 
ing to the jury at length the characteristic features of general, partial, and 
moral insanity, Judge Lewis further instructed them, * that although in- 
sanity caused by suddenly abstaining from stimulants to which the system 
had long been accustomed, commonly called delirium tremens, and some- 
times mania a potu, furnishes the accused with a defence. in cases where 
its existence at the time of the act is fully established, yet that madness 
caused by the immoderate use of intoxicating liquor, is no excuse for crimes 
committed during its existence and while under its influence.” 

“« If the accused is intoxicated to such an extent as to deprive him of the 
power to forma design, it is murder in the second degree ; but if not intox- 
icated to such an extent, but only to a degree sufficient to awaken feelings 
of revenge, it is murder in the first degree.” 

The jury rendered a verdict of murder in the first degree. 


Lecay Bisriocrapny, or a ‘lHesaurus OF American, Encuisn, Irisu, anp 
Scorcu Law Books. Together with some Continental Treatises, inter- 
spersed with Critical Observations upon the various editions and authorities, 
‘T'o which is pretixed a copious list of Abbreviations. By J. G. Marvin, 
Counsellor at Law, Philadeiphia. T. & J. W. Johnson, Law Booksellers, 
No. 197 Chestnut Street, 1847. 


Mr. Marvin modestly introduces his work to the profession as an attempt 
to collect the titles of American, and most of the English, Irish, and Scotch 
Law Books, from the earliest period to 1347, together with such Continen- 
tal Treatises as are of general reference in Great Britain and the United 
States. But the author has not contented himself with a meagre collec- 
tion of titles: to each volume worthy of such notice he has annexed a 
copious note explanatory of its character and authority. No one but a 
lawyer can fully appreciate the amount of labour which must have been ex- 
pended upon this unpretending volume; the value of which, at the present 
day, when the titles and character of comparatively so small a portion of 
Legal Treatises can possibly be known or remembered by one individual, 
is almost incalculable, when compared with the price of the work itself. 


—————— 


LeGistaTion tn PennsyLvaniA.—The recent Legislature of our State 
passed four hundred and seventy-two acts and resolutions, a goodly number 
of which were vetoed by the Governor. 
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Digest of Cases. 


CASES DECIDED IN 1845 AND 1846 IN MASSACHUSETTS, NEW YORK, PENNSYL- 
VANIA, VIRGINIA, NORTH CARULINA, AND SOUTH CAROLINA. 


EVIDENCE.—(Continued from page 260.) 


23. A copy of an account taken from a book, from which a settlement 
had been made, was delivered to the party and retained five months with- 
out objection ; a copy of that copy, and the book from which it was taken 
showing the same balance, are evidence. Phillips, administrator v. Tap- 
pan, administrator, 2 Barr, 323. 

24. A book of entries, which would be evidence against the owner of a 
chattel, will also be evidence against a purchaser of his right at sheriff's 
sale. Farmers’ B. v. M'Kee, 2 Barr, 318. 

25. A settlement of the account of a public officer, made by the account- 
ing officers of the government, in pursuance of the Act of the 30th March, 
1811, is conclusive evidence of the amount due, in an action upon the 
official bond, as well against the sureties as the principal, if that account 
purports to embrace only the moneys received and paid by the officer during 
the time the defendant was a surety ; but it is competent for the surety to 
prove that the moneys charged in that settlement were received before the 
time when he became the surety. Commonwealth vy. Ritzell,9 W. & S. 109. 

26. The prosecution is not entitled, upon the trial of an indictment to 
give in evidence an anonymous letter, written by a stranger, though a wit- 
ness for the prosecution had spoken of it on the direct examination, and 
had been cross-examined concerning the circumstances under which it was 
received, by the defendant’s counsel, its contents not having been disclosed 
on such examinations. People vy. Costello, 1 Den. 83. 

27. Any incontestible fact going to show that a deed was in existence 
more than thirty years before it is ofered in evidence, will authorize its 
introduction as anancient muniment of title. Sugart v. Taylor, 1 Rich. 54. 

28. It seems that the rule sometimes allowed to prevail, admitting ex- 
perts to give an opinion whether a signature is genuine or imitated, 1s not 
well established upon authority, and that such testimony is incompetent. 
Per Bronson C. J. People v. Spooner, 1 Den. 343. 

29. In order to the admission of secondary evidence of the contents of a 
paper, its loss must be proved ; but slight evidence is required for that pur- 
pose, of the sufficiency of which the court must judge. Flinn v. McGonigal, 
9W.&S. 75. 

30. An office copy of a will admitted to probate by the proper court, 
upon improper proof, cannot be objected to as evidence, on that ground. 
Taylor's devisees v. Burnsides, 1 Grat. 165. 

31. To authorize a copy of a paper beyond the jurisdiction of the court 
to be read in evidence, the existence and authenticity of the original must 
first be clearly proved. Rhodes v. Surbeit, 2 Barr, 18. 

32. An ex parte affidavit made to Jay the ground for a rule to show cause 
why a judgment should not be opened and the defendant jet into a defence 
may be given in evidence on a trial of an issue between other parties, 
where the record of that judgment itself is pertinent evidence, for the mere 
purpose of showing the ground upon which it was opened. Keuffelt v. 
Leber, 9 W. & 8S. 93. 

33. In an action for a breach of promise of marriage, mutual promises 
must be proved; at least circumstantially. Consent to intercourse, and 
purchase of furniture, &c., are not evidence of a promise by the woman. 
Nor will his admission of a promise, of which it is uncertain as to what act 
it referred, be evidence against the man. Weaver v. Bachert, 2 Barr, 80. 
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34. The court are not to strain evidence against a seducer; and evidence 
of a promise by the woman, in her action, must be such as would support an 
action against her by the man. Gibson C. J. Dic. in Paul y. Frazier, 3 
Mass. 73; Com. v. Wilson, 2 Overton, 233, doubted. Id. 

35. Declarations of the assignor before assignment are admissible to 
Wentify the fund, though he might have been called as a witness. Rossiter’s 
Appeal, 2 Barr, 371. 

36. When a defendant relies on a discharge under the United States 
bankrupt act of 1841, and the plaintiff attempts to avoid the discharge by 
showing that the defendant concealed part of his property, the defendant 
may give in evidence the statements which he made to his counsel, who 
assisted him in making an inventory of his property, rights and credits, re- 
specting the property alleged to have been concealed, and the advice of his 
counsel that such property ought not to be inserted in such inventory. 
Robertson vy. Wadworth, 8 Met. 67. 

37. In an action to recover the amount of a draft drawn on the plaintiff 
by partners, and accepted by him, the admission of one of the partners, made 
after the dissolution of the partnership, that the draft was accepted by the 
plaintiff for the accommodation of the tirm, may be given in evidence to 
charge the other partner. Gay v. Bowne, 8 Met. 100. 

38. The admissions or declarations of a sheriff's deputy are evidence 
against the sheriff, when they accompany the official acts of the deputy or 
tend to charge him, he being the real party in the cause, for he is the agent 
of the sheriff. State v. Allen, 5 Ire. 36. 

39. Declarations at the time of doing any act uncertain as to its effect 
are admissible to prove intent. Jones vy. Brownfield, 2 Barr, 55. 

40. Where an improvement was made by a tenant, who was employed 
by his landlord, asa charcoal-burner on the land ; the declarations of the Jand- 
lord that he intended to settle and improve the land, are admissible. Id. 

41. When the title is incomplete, under the statute of limitations in one 
either a trespasser or with colour, admissions of facts by him are evidence 
to show possession is not held adversely. Sailor v. Hertzogg, 2 Barr, 182. 

42. Admissionsof independent facts, even though in an ofier of compromise, 
are evidence, though concessions for the purpose of a compromise ina treaty 
would not be so. Gibson C. J. Id. 

43. Evidence to prove that an omission from a written agreement was 
fraudulent, or made under a promise to consider it inserted, cannot be re- 
ceived, unless the circumstances be set out in the pleadings and the facts 
averred in the record. Clark v. Partridge, 2 Barr, 13. 

44. An action upon an express contract must, except in the case of 
negotiable paper, be brought in the name of the party to whom it was 
made: and it is not competent to show by parol that the promisee was 
the agent of another person, for the purpose of enabling such person to 
maintain an action in his name on the agreement. Newcomb y. Clark, 1 
Den. 226. 

45. Docket entries of transcript and judgment, on certiorari to a justice 
are evidence, on a loss of the writ being proved. Commonwealth v. Mont- 
gomery, 2 Barr, 461. 

46. Parol evidence is inadmissible to establish a lien by admission of a 
party claiming under a lost deed, when the articles stipulate for a deed 
without a lien, even though subsequent conveyances be subject to a lien, 
but what lien was not stated. (But note, there was no offer to prove that 
the lost deed contained any such stipulation for a charge upon the land.) 
Patterson v. Forney, 2 Barr, 456. 

47. The presumption is, that a lost deed was in conformity to the 
articles. Id. 

48. A party is not entitled to ask the opinion of a professional witness 
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upon any question except one of skill or science. The People v. Bodine, 
1 Den. 281. 

49. The testimony of a witness, examined on a coroner’s inquest, in the 
absence of the prisoner, though taken down in writing by the coroner, 
signed by the witness, and returned to the clerk, is not competent evidence 
against the prisoner on a trial for murder, after the death of the witness. 
State v. Campbell, 1 Rich. 124. 

50. Transactions during a riot, properly excluded as irrelevant, unless 
the plaintiff can be implicated, such evidence is inadmissible even on cross 
examination of a witness, stating so much as related to the destruction ot 
the property. Donoghue v. The County, 2 Barr, 230. 

51. On the trial of an indictment for the murder of a wife by her hus- 
band, the declarations of the deceased made in extremis, as to the cause of 
her death are competent evidence against the prisoner. The People v. 
Green, 1 Den. 614. 

52. On an indictment for passing a forged bank note, a witness is com- 
petent to prove that the note was counterfeit, who had for ten years been 
employed as cashier of a bank, who in that capacity had received and passed 
away a great number of the notes of this bank, without ever having had one 
returned as a counterfeit, and who swore that he believed that he could readily 
distinguish between a genuine and a counterfeit note, not only from the 
handwriting of the signatures, but also from the paper, engraving and gen- 
eral appearance of the note. State v. Harris, 5 Ire. 287. 

53. Upon the trial of an indictment for rape, the declarations of the injur- 
ed female, made immediately after the alleged offence, are not admissible 
evidence for the prosecution to prove the offence committed; and the rule 
is the same, though it appears that she is incompetent to testify on account 
of immature age, idiocy, or other mental defect. The People v. M‘Gee, 
1 Den. 19. 

54. Such declarations are only competent where the party injured has 
given evidence as a witness, and then only upon the question of her credi- 
bility. Jd. 

55. Where the injured person is of sufficient age, and of competent, 
though weak understanding, but is unable to talk, and can communicate and 
receive ideas only by signs, she may yet be sworn as a witness, and examined 
through the medium of a person who can understand her, who is to be 
sworn to interpret between her and the court and jury. Id. 

56. Upon the trial of an indictment, an accomplice in the commission of 
the offence is a competent witness for the prosecution; and the testimony 
of a witness thus situated, will, if the jury are fully convinced of its truth, 
warrant the conviction of the defendant, though it be uncorroborated by 
other testimony. The People vy. Costello, 1 Den. 83. 

57. The uncorroborated testimony of an accomplice should be received 
with great caution, and the court should always so advise the jury ; but they 
are not to be instructed that in point of law a conviction cannot be had upon 
such testimony. Id. 

58. As the credibility of a witness must be judged of by the jury, any 
evidence which tends to affect it is competent. Magehan v. Thompson, 
9 W. & S. 54. 

59. To a replication to a plea of infancy, setting up a ratification of the 
promises after the defendant comes of age, the defendant rejoined, denying 
such ratification after he came of age ; held, that the plaintiff might give 
evidence of such ratification any time after the making of the original 
contract, and that it was then for the defendant to show that he was still a 
minor at the time of such ratification. Bay v. Gunn, 1 Den. 108. 

See Attachment, 5.— Bills of Exchange, 7.— Corporations, 4.—Criminal 
Law, 8.—Decedents, 1.—Deeds, 6.—Ejectment, 2.—Error, 7.—Frauds, 
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2.—JInsurance, 2.—Lands, 2, 4.— Nuisance, 2.— Pleading, 6, 12 —Pruc- 
tice, 27.—Roads, 2.—Sheriff, 2.— Principal and Agent, 4.—Principal and 
Surety, 22.— Witness, 1, 4, 8, 22.— Wills, 10, 12, 15. 


EXECUTION. 


1. The court will not interfere to stay execution by executors against 
legatee, but where it is clear the estate is sufficient to pay the legacy. 
Dunn's Executors v. The American P. S., 2 Barr, 75. 

2. Execution may be issued after the year and a day has elapsed, on 
original as well as on revised judgments, since the act of 1845, section 4. 
Dailey v. Strans, 2 Barr, 401. 

3. It is not regular to issue an execution on a judgment after the death 
of the plaintiff in the name of his executors, without previously suggesting 
the death of the plaintiff, and substituting the executor upon the record. 
Where it was done, however, and the money levied, this court on writ of 
error, remitted the record with direction to suggest the death and substitute 
the name of the executor upon the record nune pro tunc. Darlington vy. 
Speakman, 9 W. & 8. 112. 

4. The estate of one claiming by executory devise, during the continu- 
ance of the previous estate, is the subject of levy and sale. De Haas vy. 
Bunn, 2 Barr, 335. 

5. A fieri facias, although it creates a lien on property, which prevents 
the owner from selling it, unless subject to the lien, yet does not divest the 
property out of the debtor, until a seizure, and even after the seizure, the 
sheriff gains but a special property, such as is necessary for the satisfaction 
of the debt, and leaves in the original owner the general property, which is 
an interest that he may convey aud sell at law. Alexander v. Springs, 5 
Ire. 475. 

6. A levy under an execution is an implied satisfaction of the debt, to the 
value of the property levied on.—Ordinary v. Spann, 1 Rich. 429. 

See Attachment, 4.—Attorney, 4.— Bail, 4.—Fraud, 7.— Landlord and 
Tenant, 14, 16.—Practice, 2, 6.—Sheriff, 1.— Vender and Purchaser, 27. 





EXECUTORS AND ADMINISTRATORS. 


1. Where A., who was a foreigner and a male representative of the dece- 
dent, and who had mortgaged his share, after residing here some years, 
absented himself for nine months, the court granted letters testamentary to 
an inhabitant, at the instance of the attorney of a sister of the decedent ap- 
pointed to collect her share, and that of the mortgagee, and refused to in- 
terfere on the behalf of A. on hisreturn. Starkie’s Appeal, 2 Barr, 157. 

2. Residence and title toa share in the estate are material qualities for 
an administrator, and the want of these will authorize the register, in his 
discretion, to appoint the nominee of one otherwise having less utle to the 
office, under the act of Assembly. Id. 

3. Plaintiff, administrator of I. R., under letters of administration granted 
in South Carolina, brought trover for a conversion in North Carolina, since 
the death of the intestate, of three slaves. ‘The intestate, at the time of 
his death was domiciled in South Carolina, but at that time, the slaves were 
not in that State, nor had they been there since; held, that the grant of 
administration conferred on the plaintiff no title to the slaves, and he was 
non-suited. Carmicheal v. Ray, 1 Rich. 116. 

4. The title of an administrator, though he be the administrator of the 
place of the intestate’s domicil, dues not extend to personal property in a 
foreign country.—ZJd. 

5. An administrator having sold the rea] estate of his intestate, by an 
order of the Orphans’ Court, gave a bond to the purchaser to indemnify 
him against an outstanding incumbrance or defect in the title, and it was 
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held that he was bound individually by his obligation. Heuffelt v. Leber, 
9W. & S. 93. 

6. The whole profits of infants’ estates, being necessary for their sup- 
port, the interest on the annual balances of the administration account, the 
hire of slaves, and other annual profits in the hands of the administrator, 
should not be involved in that account, but should go into the account be- 
tween the administrator and the guardian. Jackson v. Jackson, 1 Grat. 143. 

7. Upon a sale by the sheriff of the real estate of one who died intestate, 
and after the payment of liens entered in his life-time, the residue must be 
paid to the administrator, to be paid and distributed according to law, upon 
his giving such security as the court may decree. Morrison’s Case, 9 W. 
& 8. 116. 

8. An executor who is the residuary legatee, is bound to pay interest on 
legacies left by his testator, though no demand has been made for them for 
fourteen years; though during all that time the legatees have been dead, 
and there has been no administration on their estate, and though the execu- 
tors did not know, and had no means of knowing, whether they were alive 
or dead, or where they resided in their life-time. Bournes, executor v. 
Mechan, administrator, 1 Grat. 292. 

9. An executor paying away assets to distributees, without notice of 
debts or liabilities of his intestate, must account to creditors for the amount 
so paid, with interest thereon from the time of payment. Cookus v. Peyton's 
executor, 1 Grat. 431. 

10. An administrator permitting goods to remain with the widow, is 
chargeable at the appraisement; nor is evidence admissible to show they 
were of less value. Reiff’s Appeal, 2 Barr, 256. 

11. An executor on a sale by the Orphans’ Court, retained a sum of 
money in his hands to meet the demand for dower or thirds chargeable on 
the estate of the testator; the widow is entitled to recover, and the executor 
is the only party chargeable. Beeson v. M:Nabb, 2 Barr, 422. 

12. The Act of 3lst March, 1792, ** to enable executors and administra- 
tors by leave of court to convey lands and tenements contracted for with their 
decedents,” &c., is applicable to a case in which a decedent received from 
his debtor a conveyance in fee of certain land, absolute on its face, and at 
the request of the debter, received from another person a conveyance in fee 
of other real estate, and afterwards wrote letters referring to the whole as 
the debtor’s property, which he was ready to re-convey to him upon the re- 
payment of the debt. Wetherill vy. Setbzinger, 9 W. & S. 177. 

13. Purchase of land of debtor to the estate by executor, under a judg- 
ment to secure the amount due the estate, not a conversion but a mere 
temporary investment. Eslager v. Fisher, 2 Barr, 467. 

14. If the administrators of an estate take a note with security, payable in 
six months, for the assets of the intestate sold at vendue, and the payers 
fail before it becomes due, they will be exonerated from liability for it, but 
if the payers are able to pay when the note became due, and the adminis- 
trators make no effort to collect it, and it becomes lost by the subsequent 
insolvency of the payers, they will be chargeable with the loss. Johnston’s 
Estate, 9 W. & 8. 107. 

15. The refunding bond, which executors and administrators are authoriz- 
ed to take from legatees or distributees, are taken solely for the benefit of 
creditors. State vy. M‘Aleer, 5 Ire. 632. 

16. Therefore an executor or administrator, who has paid to a legatee or 
distributee more than he was entitled to, cannot for his own use recover the 
excess so paid, by an action on the refunding bond given by such legatee or 
distributee. Id. 

17. Administrator entitled to credit in his account for moneys expended 
in permanent improvements upon the real estate of the heirs. Jackson v. 
Jackson, 1 Grat. 143. 
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18. ‘Testator bequeathed to his debtor legacies larger in amount than the 
debt ; the payment of which, he directed was to be made when entirely con- 
venient, free from the charge of interest, and named him executor; he also 
released another debtor from interest for twelve months after his decease. 
Held, the amount of the executor’s debt could not be deducted from the 
commissions charged on filing his account. Smith’s Appeal, 2 Barr, 258. 

19. In 1829, executor purchased land of a debtor to the estate under his 
judgment, for an amount equal to his own and prior liens. He settled his 
accounts, charging himself with the amount of the judgment, and the profit 
ofa subsequent sale by him, showing a balance still due from the estate. 
A purchaser from his vendee, in 1843, cannot set up the equity of the repre- 
sentative or legatee, on the ground of conversion, as a defence to the pay- 
ment of the purchase money. Oecslager vy. Fisher, 2 Barr, 467. 

20. Conveyance to executors in trust for the estate, is a trust for him- 
self representing the estate, and he may convey. Per Sergeant J. Id. 

21. Administrators having settled an account, which neither on its face 
or in the decree purported to be a partial account, cannot by a subsequent 
account, open the matters contained therein, nor claim credit for non-pay- 
ment of a debt with which they charged themselves, even though it was 
stated that the balance of the former account was composed in part of the 
bond securing such debt. Bower’s Appeal, 2 Barr, 432. 

22. How an administration account, not intended to be final, should be 
stated. Id. 

23. Incidental expenses of an administration may be allowed on the set- 
tlement of a distribution account. Aliter, of claims for debts due the estate. 
John Wilson’s Estate, 2 Barr, 325. 

24. On a distribution account an executor allowed to retain the amount 
of a balance due a co-executor, to whose account, and the auditor’s report 
thereon, exceptions were pending. So of partial payments to distributees. Id. 

25. A testator, after devising and bequeathing rea) and personal property, 
directed that his executor should ** hold in his own hands and keeping, and 
to his own use and benefit, as a compensation, and as pay for his care and 
diligence in the settlement of the estate, and for other considerations, the 
sum of three per cent. on the amount of the whole inventory of the same, 
also the whole sums that accrue during the settlement of the same.” Held, 
that the executor was entitled only to three per cent. on the whole amount 
of the inventory, and three per cent. on the sums that accrued during the 
settlement of the estate, except the income arising from the real estate 
devised. Manning v. American Board of Commissioners for Foreign 
Missions, 8 Met. 566. 

26. An executor is entitled to a credit in his administration account for 
fees paid to counsel for their professional services in establishing the valid- 
ity of the will, and the bequests therein contained, when the legatees en- 
titled to the estate are the parties in interest. Scott’s Est.,9 W. & S. 98. 

27. An action against the executor or administrator of a decedent with- 
out making the heir or devisees parties to it, does not release the real estate 
from the lien of the debt ; but they may be brought in afterwards by a wirt of 
scire facias upon the judgment when obtained ; but in such cases the heir or 
devisee may make any defence which he could have made to the original 
action. Benner v. Phillips, 9 W. & S. 13. 

28. A person acting as executor is not to be made a party personally, toa 
bill filed to contest the validity of the will under which he is acting. Coalter’s 
ex'rs. & als. v. Bryan & als., 1 Grat. 18. 

See Costs, 8.—Debtor and Creditor, 6.—Decedents, 1, 8, 4, 5, 6.—Ex- 
ecutions, 3.—Judyment, 8.—Liens, 1.—Limitations, 12.—Practice, 38.— 
Principal and Surety, 16.—Trusts and Trustees, 11.— Witness, 7, 8, 9, 
10, 11, 12.— Wills, 5, 8. 








